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RECOMVENDED CORDER

Notice was provided and on Novenber 13 and 14, 2007, a
formal hearing was held in this case. Authority for conducting
the hearing is set forth in Sections 120.569 and 120.57(1),
Florida Statutes (2007). The hearing |location was at the offices
of the Division of Administrative Hearings, the DeSoto Buil ding,
1230 Apal achee Par kway, Tall ahassee, Florida. The hearing was
hel d before by Charles C. Adans, Adm nistrative Law Judge.
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4050 Espl anade Way, Suite 260
Tal | ahassee, Florida 32399-0950

STATEMENT OF THE | SSUE

Whet her Petitioners " . . . provide[d] direct services in a
| ocal fiscal agent's area (so that they may) . . . receive the
sane percentage of undesignated funds as a percentage of
desi gnated funds they receive . . . ", Section 110.181 (2)(e),
Florida Statutes (2006), in relation to the 2006 Florida State
Enpl oyees' Charitabl e Canpaign (the 2006 Canpai gn).

PRELI M NARY STATEMENT

Petitioners sought consideration of the matter set forth in
the Statenment of the Issue in a Petition for Formal Hearing
filed with the Respondent, Departnent of Managenent Servi ces,
anong other issues in relation to Respondent's rules and policy
statenents alleged to be rules by definition.

Respondent di smi ssed the petition on grounds of | egal
sufficiency. 1In turn, Petitioners filed an Amended Petition for
a Formal Admi nistrative Hearing. In dism ssing the Arended
Petition Respondent dism ssed the Petition without prejudice in

stating:



To the extent your anended petition could be
construed as a rules challenge, filing of
t he amended petition with the Departnment was

inmproper . . . [and it shoul d have been]
filed with the Division of Adm nistrative
Heari ngs.

Petitioners sought review of Respondent's jurisdictional
order by filing with the District Court of Appeal of Florida,

First District. In Comunity Health Charities of Florida v.

State of Fla. Dep't of Managenment Services, 961 So. 2d 372 (Fl a.

1st DCA 2007), the court found the Amended Petition acceptable
inits formand held that the case determ ning Petitioner's
rights to receive "undesignated funds," as well as the
chal l enges to Respondent's rule defining "direct services" and
al | eged non-rul e policies need not be bifurcated. The court
granted a wit with instructions that Respondent conply with
provi sions set out in Section 120.569(2)(a) and (2)(c), Florida
Statutes (2005). This led to the referral of the case to the
Di vision of Adm nistrative Hearings (DOAH). It was assignhed as
DOAH Case No. 07-3547 for all purposes.

Respondent referred the Amended Petition for Formnal
Adm ni strative Hearing to the DOAH on August 1, 2007. 1In the
referral letter acconpanying the Anended Petition, Respondent
poi nted out that the clainms in the Arended Petition m ght need

to be resolved within seven (7) days of the date upon the which



the request for hearing was nade. As authority Respondent cited
to Section 110.181(3)(b), Florida Statutes (2006), which states:

Department action which adversely affects
the substantial interests of a party may be
subject to a hearing. The proceedi ng shal
be conducted in accordance with chapter 120,
except that the tine limts set forth in s.
496. 405(7), shall prevail to the extent of
any conflict.

Section 496.405(7), Florida Statutes (2006), states in pertinent
part:

Wthin 7 days after receipt of a
notification that the registration

requi renents are not satisfied, the
charitabl e organi zati on or sponsor nay
request a hearing. The hearing nust be held
within 7 working days after the receipt of
the request, and any recommended order, if
one is issued, nust be rendered within 3
wor ki ng days of the hearing. The final
order nmust then be issued wthin 2 working
days after the recomended order. If a
recommended order is not issued, the final
order nust be issued wthin 5 working days
after the hearing. The proceedi ngs nust be
conducted in accordance wth chapter 120,
except that the tinme limts and provisions
set forth in this subsection prevail to the
extent of any conflict.

As explained in the August 2, 2007 letter from Petitioners
counsel, Petitioners did not concede that Section 496.405(7),
Florida Statutes (2006), and its tine limtations had
application to the present case, in that the dispute in the
matter involved the right to receive "undesignated funds,"” as

contrasted with any deci sion concerning "registration



requi renents" associated with the Departnent of Agriculture and
Consuner Servi ces under Chapter 496, Florida Statutes (2006), a
somewhat di fferent process.

On August 3, 2007, a pre-hearing conference was hel d by
tel ephone. During the conference the subject of a hearing date
was di scussed. It was also determined that Petitioners should
file a further amendnent to their petition clarifying the
pl eadi ng concerni ng Respondent's all eged unadopted rul es.

On August 6, 2007, a Notice of Hearing was sent setting
Cct ober 8 through 12, 2007, as hearing dates. On August 6,
2007, an Order of Prehearing Instructions was entered.

On August 10, 2007, a Second Anmended Petition for Fornma
Adm ni strative Hearings was filed, to include its appendi x.

In preparation for the hearing, the parties engaged in
di scovery. To the extent that disputes arose in the case
preparation, orders were entered in response, as reflected in
t he case docket sheet.

Petitioners noved to reset the final hearing fromthe
Cct ober 8 through 12, 2007 hearing dates. That notion was
granted and the case reset and heard on Novenber 13 and 14,
2007.

On Cct ober 19, 2007, Petitioners filed an unopposed notion

to anend their Second Anended Petition for Formal Adm nistrative



Hearing, while providing the text for the Third Amended Petition
for Formal Adm nistrative Hearing

On Cct ober 23, 2007, Respondent filed a Motion for More
Definite Statenent in relation to the Third Arended Petition for
Formal Adm nistrative Hearing

On Cct ober 26, 2007, an order was entered all ow ng
Petitioners to amend their petition by substituting their Third
Amended Petition for Adm nistrative Hearing for the Second
Amended Petition for Admnistrative Hearing.

On Novenber 6, 2007, Petitioners filed a response to the
pendi ng Respondent's Motion for Mire Definite Statenent.

On Novenber 8, 2007, an order was entered in which the
response to the Motion for More Definite Statement was found to
clarify the Third Amended Petition, and the clarification was
accepted as sufficient response to the Mdtion for Definite
Statenent. In effect the clarifying response becane part of the
Third Amended Petition for Formal Adm nistrative Hearing.

On Novenber 8, 2007, Petitioners filed a Motion to All ow
Wt nesses to Appear at Hearing by Tel ephone. On Novenber 9,
2007, an order granting that notion was entered follow ng the
t el ephone conference to consider the notion.

On Novenber 9, 2007, in response to the Order of Prehearing

Instructions the parties filed a Joint Prehearing Statenent.



On Novenber 13, 2007, when the hearing comrenced Respondent
asked that official recognition be made of Section 110.181,
Florida Statutes (2006); Florida Adm nistrative Code Chapter
60L-39, in effect between August 29 and Decenber 31, 2006; and
Fl orida Adm nistrative Code Rules 60L-39.0015 and 39.005 in
effect on January 23, 2007. The notion was granted.

O her prelimnary matters including oral notions nade by
t he Respondent and argunent on Respondent's pending Third Motion
to Conmpel Production of Docunents pertaining to its second
request for production of docunents were presented and resol ved,
as explained in the hearing transcript filed on Novenber 29,
2007.

At hearing Joint Exhibits nunbered 1 through 7 were
adm tted.

At hearing Petitioners presented the testinony of Gaen
Cooper and Jane Brand. Petitioners' Exhibits nunbered 1 through
38 were admtted. Petitioners' Exhibit nunbered 3, is the sane
as Joint Exhibit nunbered 1, and Petitioners' Exhibits nunbered
15 through 20 are the sane as admtted as Joint Exhibits
nunbered 2 through 7. In series Petitioners' Exhibits nunbered
12A and 12B are separate exhibits.

Respondent presented the testinony of Beth Meredith,

Dr. Kenneth S. Arnmstrong, Jr., Barton Cooper, and Tom C enons.

Respondent's Exhibits nunbered 1A, 1B, 3, 5 through 13, 18, 19



and 22 through 24 were admitted. Respondent's Exhibits nunbered
1, 25A and 25B were deni ed adm ssion

Al'l exhi bits described have been forwarded with the record
upon entry of the Recommended O der

Oiginally the parties were allowed to file post-hearing
submttals within 30 days of the filing of the transcript. On
Decenber 26, 2007, Petitioners filed an Unopposed Mdtion to
Extend the Tine for Filing Posthearing submttals until
January 18, 2008. That notion was granted orally and is
menorialized here. In addition Petitioners' Unopposed Mdtion to
Exceed the page limt for posthearing submttals was filed on
January 17, 2008. It too was orally granted and nmenorialized
here. The tinmely submtted Proposed Orders have been consi dered
in preparing the Recomended O der.

FI NDI NGS OF FACT

Stipul ated Facts

1. The Florida Legislature created the Florida State
Enpl oyees' Charitable Canpaign in 1993 (" Canpaign").
8§ 110.181(1)(a), Fla. Stat. (2006). The Act requires the
Departnment to "establish and mai ntain® an annual Canpai gn, which
"is the only authorized charitable fundraising drive directed
toward state enpl oyees within work areas during work hours, and
for which the state will provide payroll deduction."”

§ 110.181(1)(a), Fla. Stat. (2006). State enployees are



provi ded annually with a pledge card that allows themto direct
their donations to particular charities. Each enployee is given
a booklet containing a |list of those charities that have
qualified to participate in the Canpaign. Each enpl oyee can
either pick fromthe pre-qualified list, or the enpl oyee can
gi ve "undesi gnated funds" that go to no particular charity.

2. The Act requires the creation of a Statew de Steering
Committee ("Commttee") of seven nenbers appointed by the
Adm ni strati on Conm ssion, and two nenbers appoi nted by the
Department Secretary, all serving staggered ternmns.
8§ 110.181(4), Fla. Stat. 1In addition to the Commttee, the Act
calls for the creation of several other steering commttees, one

"in each fiscal agent area,” whose purpose is to "assist in
conducting the canpaign and to direct the distribution of
undesi gnated funds" ("l ocal steering commttees").

§ 110.181(2)(d), Fla. Stat.

3. The Departnent is required to select through the
conpetitive procurenent process a "fiscal agent" or agent whose
duties are limted to "receiv[ing], account[ing] for, and
distribut[ing] charitable contributions anong the participating
charitabl e organi zations." 8§ 110.181(2)(a), Fla. Stat. United

Way of Florida, Inc., served as the state wide fiscal agent

during the 2006 Canpai gn.



4. Petitioners are 21 charities that were approved by the
Comm ttee and participated in the 2006 Canpaign. Petitioner
Community Health Charities is a "federation" or "unbrella”
agency within the neaning of Rule 60L-39.0015(j), Florida
Adm ni strative Code, representing each of the other Petitioners
in the 2006 Florida State Enpl oyees' Charitable Canpaign ("2006
Canpai gn" or "FSECC'). Each Petitioner is either a charity or a
federation within the neaning of the Act that participates in
t he annual statew de canpaign and has a direct interest in the
proper admi nistration of the Act, including the distribution of
desi gnat ed and undesi gnated charitabl e funds generated thereby.

Addi tional Facts

5. Section 110.181(3), Florida Statutes, grants rul emaking
authority to the Respondent in association with the tine and
manner for charitable organizations to participate in the
Canpaign. This process is undertaken upon the recommendati ons
of the Committee.

6. In accordance with those opportunities Respondent had
adopted adm nistrative rules to inplenment Section 110.181,
Florida Statutes. Anong the rules in the Florida Adm nistrative
Code were the follow ng: 60L-39.001 (scope and purpose); 60L-
39. 002 (general requirenents); 60L-39.003 (Statew de Steering
Committee); 60L-39.004 (Eligibility Criteria for Participation

by Charitable Organizations); 60L-39.005 (Application

10



Procedures); and 60L-39.006 (Duties and Responsibilities of the
Fi scal Agent). None of these rules defined the term"direct
services" in a "local fiscal agent's area", referred to in
Section 110.181(2)(e), Florida Statutes (2006), as that statute
controls the opportunity for a charitable organization to
recei ve undesi gnated funds fromthe 2006 Canpaign. This has
been explained as the "first tier distribution” of undesignated
charitable contributions nade by state enpl oyees.
7. After the 2006 Canpai gn commenced, Respondent adopted
a rule that defined the term"direct services." Florida
Adm ni strative Code Rule 60L-39.0015(1)(i) provided that
definition. The rule was effective January 23, 2007. It
defined the term"direct services" as:
Direct services. Identifiable and specific
services available in the local fisca
agent's area w thout any intervention
bet ween the services offered and persons
served.
8. The 2006 Canpai gn began in the sumer of 2006.
Decenber 22, 2006, was the deadline for applying for first tier
undesi gnated funds. Application was nade upon a form created
for use in the 2006 Canpaign. Petitioner's Exhibit nunbered 2.
9. On Qctober 17, 2006, by e-mail, Petitioners were made
aware of the direct |ocal services certification formand its

gui del i nes, contained in one docunent, Petitioners' Exhibit

nunbered 2. Explanations were provided. The e-mail canme from
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John Kuczwanski, Conmmttee Chairman. This docunent referenced

distribution of the first tier undesignated funds for the 2006

Canpai gn.

It said in pertinent part:

As a result of recent changes to the FSECC
Law (s. 110.181(2)(d) and (e), Florida
Statutes), the Statew de FSECC Steering
Commttee is in the process of inplenenting
rul es and a process by which federations and
unaffiliated/independent organizations wl|
submt information, regarding provision of
direct local services in each fiscal agent
United Way area, in order to receive a pro-
rata share of undesignated funds. The fina
process and rules will take effect in 2007,
and wi Il | becone a part of the 2007 FSECC
application cycle and are a result of input
during our rules promul gati on process.

Because these formal rules will not be

i npl enmented until 2007, an interim process
will be in place for the 2006 FSECC. As
such, the follow ng process will be utilized
by federations and unaffiliated/independent
organi zations to determ ne where direct

| ocal services are being provided, and
thereby eligibility for a pro-rata share of
2006 undesi gnat ed funds.

Attached is a spreadsheet, which you nust
conplete and submt to the Statew de FSECC
Steering Cormittee no |later than cl ose of
busi ness on Friday, Decenber 22, 2006.

I nstructions for Federations: On the
attached spreadsheet, please enter the
requested information for your federation
and each of your nenber agencies (that have
been approved to participate in the 2006
FSECC) that provide direct local services in
the appropriate Fiscal Agent United Wy
sections. Each section identifies which
county(ies) are included in that fiscal

agent area. Only enter agencies in the

12



fiscal agent section(s) in which that agency
provi des direct |ocal services, as defined
on the spreadsheet.

10. The attached spreadsheet (form, in relevant part

cont ai ned the foll ow ng:

2006 Florida State Enpl oyees' Charitable Canpaign
Direct Local Services Certification Form Guidelines

DEADLI NE: December 22, 2006 [Forns received after the deadline will result
inineligibility for a pro-rata share of undesignated funds.]

Feder ati on Nane:
OR Unaffiliated/ | ndependent Organizati on Nane:
Cont act Person
Emai | Address:
Tel ephone Nunber :

| NSTRUCTI ONS: Pl ease enter the requested information bel ow for
each of your federation's nmenber agencies (that have been
approved to participate in the 2006 FSECC) that provide direct

| ocal services in the appropriate United Way Fi scal Agency
sections below. Unaffiliated/independent organizations should
provide the requested information in the appropriate sections for
the areas in which your organization provides direct |oca

servi ces.
Nane of Organi zation  Address(es) Description of the type of # of people
Organi zati on Address where the direct direct service(s) delivered served/ Popul ation
service(s) were ["Direct services" is served
delivered in the defined as identifiable and
previ ous specific services avail able
cal endar year in the local fiscal agent's
(2005) area w thout any

intervention between the
services offered and persons
served. ]

The form goes on to describe the areas served by the United Way
fiscal agents, as exanples United WAy of the Big Bend, with its
respective counties and the United Way of Brevard County, with
its respective counties. It was contenplated that the charities
seeking participation in distribution of first tier undesignated
funds identify the organization by nane, its address, addresses

where direct services were delivered in the previous cal endar

13



year, etc., inrelation to all of the United Way fiscal agent
areas. Petitioners and other charities seeking participation in
the first tier distribution of undesignated funds were expected
to proceed without further direction fromthe Commttee or
Respondent when conpl eting the 2006 Direct Local Services
Certification Form

11. Concerning the rule adoption process referred to in
the e-mail, on October 16, 2007, the Commttee had nmet to review
proposed rul es under consideration that supported the process of
charitabl e canpai gns recogni zed in Section 110.181, Florida
Statutes. Prior to that date, the Respondent had hel d neetings
and conducted workshops related to rule devel opnent. As a
result, Florida Adm nistrative Code Rule 60L-39.015, and an
amendnent to Florida Adm nistrative Code Rul e 60L-39. 005, were
adopted and becane effective January 23, 2007.

12. The amendnent within Florida Adm nistrative Code Rule
60L- 39. 005(5), incorporated by reference Form DVS- ADM 102,
effective January 23, 2007, the sane date the overall Florida
Adm ni strative Code Rule 60L-39.005 was anmended. The
incorporated formdiffered in appearance when conpared to the
2006 Direct Local Services Certification Formw th guidelines
t hat had been provided in relation to the 2006 Canpaign. The
difference was that the Formincorporated by reference was

titled "Agency Direct Local Services Certification Fornf. It

14



spoke of a March 1 deadline with no specific year. It spoke of
a need to provide the federation nane, contact person and
t el ephone nunber. It carried the same headings in the five
colums related to the provision of the information about direct
services in the 27 United Way fiscal agent areas. Inits
instructions it stated:

Each federation is required to submt this

formfor all nmenber agencies that provide

direct | ocal services, as defined in Rule

60L- 39. 0015(i), Florida Adm nistrative Code,

in the appropriate |local fiscal agent

sections bel ow and provide with their annual

appl i cation package. | ndependent or

unaffiliated agencies nmust provide this form

with their annual application.

13. Gnen Cooper, president and CEO of Community health
Charities of Florida (CCH), hel ped the nmenbers of the
federation, the other Petitioners in this cause, conplete the
2006 Direct Local Services Certification Formw th guidelines.
This included contacts by tel ephone and e-mails to address the
proper response to the formon the part of the nenber charities.
In addition, Ms. Cooper prepared a different form designed to
assi st the nmenber charities in presenting needed information.
That formcalled for a deadline of Decenmber 5, 2006, for
submi ssion to her of information provided by the nenber
charities on the formprepared by Ms. Cooper. The return

information was then edited and utilized in her preparation of

t he 2006 Canpaign Direct Local Services Certification Formwth

15



gui del i nes that had been nade avail able by the Conmttee on
Cctober 17, 2006. An exanple of the instructions for a nenber
charity as filled out by the charity on the formcreated by
Ms. Cooper is Respondent's Exhibit nunbered 6 pertaining to the
Leukem a & Lynphoma Soci ety, Pal m Beach Chapter. The conpl eted
Direct Local Services Certification Forns with guidelines for
t he 2006 Canpaign for all CHS nenber charities is Petitioners
Exhi bit nunmbered 12A

14. Inportantly, the instructions provided in the Cooper
formdirected to the CHC nenber charities, stated:

| NSTRUCTI ONS: Pl ease enter the requested

i nformati on bel ow for each fiscal agent

regi onal area where your agency provides
direct | ocal services. Sinply recording the
office in that region is not enough. Please
keep your descriptions concise and general.
There is no need to give lengthy details for
each region. |If you know the nunber of
peopl e served in that region, please record
it. |If not, please provide an estimate or
put NA. If you do not provide services in a
particular regions (sic), please put NAin

t he Description colum. |f you have nore
than one office in a particular region,

pl ease list all the offices. W wll review
all subm ssions and call w th questions.

Feel free to add lines as needed. This
record is for services rendered in Cal endar
Year 2005.

As can be seen, this was a departure fromthe instructions
provi ded by the Commttee in the 2006 Canpai gn Direct Local

Services Certification Formw th guidelines previously

16



described, Petitioners' Exhibit nunbered 12A representing the
conpleted formfor all CHC nenber charities.

15. The Conmittee met on February 14, 22, and 28, 2007, to
consi der the 2006 Canpaign Direct Local Services Certification
Forms with guidelines conpleted by Petitioners and ot her
charitabl e groups.

16. Dr. Kenneth Arnmstrong, Jr., Executive Director of the
United Way of the Big Bend, attended the February 14, 2007,
Commttee neeting. At the neeting he presented the Cormittee
menbers with a docunent intended to express his opinion
concerning the basis for deciding whether Petitioners and ot her
charitabl e organizations were entitled to receive first tier
undesi gnated funds. Petitioners' Exhibit nunbered 4. 1In this
docunent, Dr. Arnstrong critically coments on the entitlenent
of Petitioners, unaffiliated and i ndependent charitabl e agencies
to receive first tier undesignated funds. 1In his witten
remar ks, he opposes the right for sonme Petitioners to receive
the first tier undesignated funds, while explaining his reasons.
These suggestions were favorably received by Respondent's
counsel who advised the Commttee during the neeting. In
particul ar, counsel stated that he found Dr. Arnmstrong's
approach created an " . . . incisive analysis of the kind of
activities that could not reasonably be considered direct

servi ces . VWile the Conmmittee was left to arrive at its
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own deci sion concerning Petitioners' entitlenment to receive
first tier undesignated funds, Dr. Arnstrong' s ideas given
credence by Respondent's counsel were accepted as part of that
process.

17. The work was not conpleted on February 14, 2007, and
the Comm ttee reconvened on February 22, 2007, to continue
consi deration of the 2006 Canpaign Direct Local Services
Certification Formns.

18. The Conmittee nmet again on February 28, 2007, to
consi der the 2006 Canpaign Direct Local Services Certification
Forms. By then the forns had been divided anong the Comm ttee
menbers, with each Commttee nenber being responsible for review
and recomrendation in relation to his or her part of the
assignment. The discussion in the session was at best
abbrevi ated concerning the decision to include or reject a
charity in a locale in relation to receiving first tier
undesi gnated funds. One Conmmttee nenber |eft the neeting and
his portion of the assignnent was dealt with by the remaining
Comm ttee nmenbers reviewi ng the annotations of the m ssing
menber indicating denial or approval of a given charity. There
were other notes as well on these materials assigned to the
Comm ttee nmenber who left the neeting. The remaining Commttee
menbers approved the recomrendations by the m ssing Conmittee

menber .
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19. On March 8, 2007, the Conmmttee nade its decision and
e-mail ed Petitioners concerning its position on the "2006 FSECC
Direct Local Services Certification"” spreadsheets (fornms). The
e-mail is Petitioners' Exhibit nunbered 10. The reference line
inthe e-mail is "Distribution of 2006 FSECC undesi gnat ed funds
-- Direct Local Services Certification". The reason for this
prelimnary decision was:

After three neetings, the FSECC Statew de
Steering Commttee has conpleted its review
and voted on all 2006 FSECC Direct and Local
Service Certification spreadsheets
previously submtted for its consideration.
Attached is the final spreadsheet that |ists
all charitable organizations that were
approved by the Comm ttee and deened, based
on the information submtted, to be
providing direct |ocal services in at |east
one United Way fiscal agent area.

Chari tabl e organi zati ons not included on the
attached list were not deened to be

provi ding direct |ocal services, based on
the information submtted. Direct |ocal
services, as defined on the certification
formand in Rule, are "identifiable and
specific services available in the |ocal
fiscal agent's area without any intervention
bet ween the services offered and persons
served. "

The 59 charitabl e organizations included on
the attached list will receive a pro-rata
share (based on their | ocal designation
percentages in 2006) of the 2006

undesi gnated funds, in the Fiscal Agent
United Way areas within which they were
deened to be providing direct |ocal

services, as indicated on the attached by an
"X" in specific United Way fiscal agent

col umms.
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Thank you,
The FSECC Statew de Steering Commttee

20. The above-quoted | anguage in the e-mail notification
that refers to the certification formis understood to nean the
2006 Canpaign Direct Local Services Certification Formw th
gui delines. The comrent in the e-mail concerning the "rule"
where it says "identifiable and specific services available in
the local fiscal agent's area without any intervention between
the services offered and persons served" is taken directly from
Fl ori da Adm nistrative Code Rule 60-39.0015(1)(i), effective
January 23, 2007, with its definition of "direct services."

21. As the March 8, 2007, e-mail summarizes, CHC had 16
menber originations approved. At the tine the prelimnary
deci sion was comuni cated, the Comm ttee had approved
approxi mately 18. 64 percent of Petitioners' individual
subm ssions. The basis of the denial of the remaining
subm ssi ons seeking receipt of first tier undesignated funds was
not explained. This led to the original petition challenging
the decision to deny rights to receive first tier undesignated
funds filed on March 30, 2007. The history of the case beyond
t hat point has been explained in the Prelimnary Statenent, to

i nclude the basis for proceedi ng before DOAH
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22. On August 24, 2007, after the case had been referred

to DOAH for hearing, Respondent published notice in the Florida

Adm ni strative Wekly, Volunme 33 No. 34, to this effect:

The Fl orida Departnment of Managenent

Servi ces announces a public neeting to which
all persons are invited. DATE AND TI ME:
Septenber 10, 2007, 9:00 a.m - 12:00 Noon
PLACE: 4050 Espl anade Way, Room 101,

Tal | ahassee, Florida

GENERAL SUBJECT MATTER TO BE CONSI DERED:

1. Review and Approval of Local
Comm ttee Menbers.

St eering

2. Comunity Health Charities |awsuit and
re-visit on direct services determ nations.

A copy of the agenda nay be obtai

ned by

contacting: Erin Thoresen, Departnent of
Managenent Services, 4050 Espl anade Wy,

Suite 235, Tall ahassee, FL 32399-

(850) 922- 1274,

0950,

| f any person deci des to appeal any deci sion
made by the Board with respect to any matter
considered at this neeting or hearing,
he/she will need to ensure that a verbatim

record of the proceeding is nade,

whi ch

record includes the testinony and evi dence
fromwhich the appeal is to be issued.

* * %

Respondent's Exhi bit nunbered 24.

23. The notice by its ternms did not explain in any detai

what m ght be achieved during the course of the neeting to

consi der the pending "lawsuit" and revisit

issues inrelation to

direct services determnations. The "lawsuit" related to the

pendi ng adm ni strative proceeding in DOAH Case No. 07-3547.
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Bart on Cooper, CHC Director of Corporate Devel opnent, attended
the neeting with Petitioners' counsel. No presentation was made
by Petitioners, as they were uncertain of Respondent's

i ntentions when the neeting was advertised in the Florida

Adm ni strative Wekly, and understood that litigation was
ongoi ng before DOAH. Nonet hel ess, M. Cooper expressed his
appreciation for the Conmttee's willingness to revisit the
issue of the remaining Petitioners' entitlenent to receive first
tier undesignated funds. On this occasion the Cormittee
conducted an additional review of material provided by
Petitioners. Those materials were constituted of Petitioners
Exhi bit nunbered 12A, the original Decenber 22, 2006, D rect
Local Services Certification Fornms for the rejected applicants
for first tier undesignated funds and Exhibit 2 to the Amended
Petition for Formal Adm nistrative Hearing filed March 30, 2007,
with the Respondent. (Exhibit 2 becane Petitioners' Exhibit
nunbered 12B, admtted at the final hearing.) This exhibit

provi des additional information concerning nenber charities

w thin CHC and supporting argunent for their inclusion in the
distribution of first tier undesignated funds. As a consequence
of the Commttee's efforts, approximately 77 percent of
Petitioners' applications nmade originally were approved, | eaving

21 Petitioners denied the ability to receive first tier
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designated funds in one or nore of the United Way fiscal agent
ar eas.

24. On Septenber 12, 2007, the Conmittee nmade known its
"Amended and Revi sed FSECC Direct Services Determ nations for
t he 2006 Canpai gn" in correspondence directed to Petitioners.
Petitioners' Exhibit nunbered 13. In explanation, the witten
conmmuni cati on stat ed:

On Septenber 10, 2007 the Statew de Steering
commttee decided to re-visit issues on
direct services determnations. In
accordance with Exhibit 2 of the Second
Anmended Petition for Formal Administrative
Hearing, the participating Coommunity Health
Charities, within the fiscal area |isted,
were revisited. The Direct Local Services
Certification Fornms submtted on behal f of
your organi zati on and/ or your nenber
agenci es were reexam ned for conpliance with
the eligibility criteria for a receipt of
undesi gnat ed funds based upon the provision
of direct services. Direct services are
defined as "[i]dentifiable and specific
services available in the local fiscal
agent's area w thout any intervention

bet ween the services offered and persons
served."” Rule 60L-39.0015(1)(i), Florida
Adm ni strative Code. Applicant

organi zati ons naned above that did not neet
the criteria for direct services were denied
by the FSECC Statew de Steering Conmttee.

This explanation referred to the definition of direct services
found within Florida Adm nistrative Code Rule 60-39.0015(1) (i),
effective January 23, 2007. It also nentioned reliance upon
Exhi bit nunbered 2 to the Second Anmended Petition for Forma

Adm ni strative Hearing (Exhibit 2 acconpani ed the Anmended
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Petition for Formal Adm nistrative Hearing as well). The
menor andum deci si on poi nted out a spreadsheet attached
descri bing those charities whose application fornms had been
reexam ned on Septenber 10, 2007, noting approvals and

di sapproval s.

25. The attachnment to the Septenber 12, 2007, anended
revised FSECC Direct Local Services determ nation for the 2006
Canpai gn breaks out the agencies approved as to |l ocations within
United Way fiscal agents areas, those approved earlier and those
approved by actions taken on Septenber 10, 2007. Those
approvals are noted by marking the letter "X" in the colum for
each agency earlier approved or approved on Septenber 10, 2007,
as to each charity and every United Way fiscal agent area.

26. Concerning the remai ning requests to receive first
tier undesignated funds by those 21 Petitioners, information
necessary to decide entitlenent is found wthin the 2006
Canpai gn Direct Local Services Certification Formwth
gui delines (Petitioners' Exhibit nunbered 12A); the expl anations
found within Exhibit 2 to the Anended Petition for Forma
Adm ni strative Hearing, which becane Petitioners' Exhibit
nunbered 12B and a series of exhibits admtted at hearing,
Petitioners' Exhibit nunbered 21 through 38. Those latter
exhi bits provide explanations pertaining to the 21 di sappointed

Petitioners, expanding what is known about the charities, their
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services, the manner that the services are provided, who
receives the services and where the services are received,
together with the address(es) of the respective organizations.

27. In addition, the depositions of Paul Andrew Ledford of
Fl ori da Hospice and Palliative Care (Joint Exhibit nunbered 2);
Susanne Homant, National Association of Mentally Il in Florida
(Joint Exhibit nunbered 3); Deborah Linton, Association for
Retarded Citizens of Florida, Inc. (Joint Exhibit nunbered 4);
Suzanne Earle, Children's Tunor Foundation (Joint Exhibit
nunbered 5); Panel a Byrne, Leukem a & Lynphoma Society (Joint
Exhi bit nunbered 6) and Tracy Tucker, Cystic Fibrosis Foundation
(Joint Exhibit nunbered 7) afford additional insight on the
subj ect of who is served, where they are served etc., pertaining
to the subject.

28. Wthout recounting the details fromthe various
sources previously described, all that information is accepted
for purposes of this Recommended Order, as to the facts
represented in the exhibits.

29. Based upon information provided in the aforenentioned
exhi bits, the Association for Retarded Citizens/Florida, CHC,

Fl ori da Hospices and Palliative Care and the National Alliance
for the Mentally Il of Florida do not provide direct services
in fiscal agent areas without intervention between the services

of fered and persons served in any | ocation.
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30. Based upon information provided in the aforenmentioned
exhi bits, ALS Association provides direct services in the Heart
of Florida United Way fiscal agent area, contrary to the
i npression held by the Commttee before the final hearing.

31. Based upon information provided in the aforenentioned
exhibits, the Cystic Fibrosis Foundation provides direct
services in the United Way fiscal agent areas in Lake and
Sunt er, Ckal oosa-Walton, Santa Rosa, and Vol usi a-Fl agler, for
reasons conparable to the practice of the Conmttee when making
its earlier determ nations.

32. Based upon information provided in the aforenentioned
exhi bits, the Lupus Foundation of America, Southeast Florida
Chapter, provides direct services in the United Way fiscal agent
areas in Broward and Pal m Beach counti es.

33. O the unapproved requests for first tier undesignated
funds nmade by remaining Petitioners in other specific United Way
fiscal agent areas, the facts do not support those requests.

CONCLUSI ONS OF LAW

34. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject nmatter of this
proceedi ng in accordance with Sections 120.569, and 120.57(1),
Florida Statutes (2007).

35. To the extent that Petitioners seek to receive first

tier undesignated funds, as participating charitable
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organi zati ons, where they were not previously approved they nust

prove their entitlenment. See Departnent of Banki ng and Fi nance,

Di vi sion of Securities and | nvestor Protection v. Gsborne Stern

and Co., 670 So. 2d 932 (Fla. 1996); Florida Departnent of

Transportation v. J.WC. Co., Inc., 396 So. 2d 778 (Fla. 1st DCA

1981); and Balino v. Departnent of Health and Rehabilitative

Services, 348 So. 2d 349 (Fla. 1st DCA 1977).

36. Facts found in this case are upon a preponderance of
evi dence consistent with the record created at final hearing.
§ 120.57(1)(j), Fla. Stat. (2007).

37. The case was heard de novo, not as a matter of review
of prior agency action. 8§ 120.57(1)(k), Fla. Stat. (2007). The
prelimnary agency action announced by the Commttee on March 8,
2007, that denied or limted the respective Petitioners
opportunity to participate in receiving first tier undesignated
funds began the process when challenged. It was left to be
determ ned at the disputed fact hearing de novo the factual
basis for resolving the remai ning disputes in the case. Gopnan

v. Departnent of Education, 908 So. 2d 1118 (Fla. 1st DCA 2005);

Beverly Enterprises-Florida, Inc. v. Departnent of Health and

Rehabilitative Servs., 573 So. 2d 19 (Fla. 1st DCA 1990);

Capel etti Brothers, Inc. v. Departnent of Transportation, 362

So. 2d 346 (Fla. 1st DCA 1978); Fla. Dep't of Transp. v. J.WC,

Co., supra.; MDonald v. Departnent of Banking and Fi nance, 346
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So. 2d 569 (Fla. 1st DCA 1977); and State ex rel. Dep't of Gen.

Servs. v. WIlis, 344 So. 2d 580 (Fla. 1st DCA 1977).

38. Section 110.181(1)(a), Florida Statutes (2006),
creates the authority for the 2006 Canpai gn through Respondent
where it states:

The Departnent of Managenent Services shall
establish and maintain, in coordination with
t he payroll system of the Departnent of

Fi nanci al Services, an annual Florida State
Enmpl oyees' Charitabl e Canpai gn. Except as
provi ded in subsection (5), this annual
fundraising drive is the only authorized
charitable fundraising drive directed toward
state enpl oyees within work areas during
wor k hours, and for which the state w |
provi de payroll deducti on.

39. Section 110.181(1)(c), Florida Statutes (2006),
identifies entities who may participate in the 2006 Canpaign
where it states:

(c) Participation in the annual Florida

St at e Enpl oyees' Charitabl e Canpai gn nust be
limted to any nonprofit charitable

organi zati on which has as its principal

m ssi on:

1. Public health and wel fare

2. Education;

3. Environnmental restoration and
conservation

4. CGvil and human rights; or

5. Any nonprofit charitable organization
engaged in the relief of human suffering and
poverty.

Petitioners qualify to participate in the overall 2006 Canpaign
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40. Distribution of charitable contributions anong the
several charities is achieved through fiscal agents. Those
fiscal agent are selected through conpetitive procurenent. They
recei ve, account for and distribute the contributions anong the
several charities. § 110.181(2), Fla. Stat. (2006).

41. Part of the distribution concerns itself with what has
been referred to as first tier undesignated funds. The present
di spute concerns itself with that distribution. Section
110.181(2)(e), Florida Statutes (2006), explains distribution of
so-called first tier undesignated funds and the undesi gnat ed
funds remaining follow ng that distribution. Those remaining
funds have been referred to as second tier undesignated funds.
In particular, Section 110.181(2)(e), Florida Statutes (2006),
st at es:

(e) Participating charitable organizations
that provide direct services in a |ocal
fiscal agent's area shall receive the sane
per cent age of undesi gnated funds as the

per cent age of designated funds they receive.
The undesi gnated funds remai ning foll ow ng
allocation to these charitabl e organizations
shal |l be distributed by the | ocal steering
comm ttee.

42. To further assist Respondent in the conduct of the
canpai gns, to include the 2006 Canpai gn, Respondent is granted

rul emaki ng authority in accordance with Section 110.181(3)(a),

Florida Statutes (2006) which states:
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(3) RULEMAKI NG AUTHORI TY; ADM NI STRATI VE
REVI EW - -

(a) In accordance with the recomrendati ons
of the steering commttee, the departnent
shal | adopt rules relating to the tinme and
manner for charitabl e organizations
participation in the canpaign, selection and
responsibilities of the fiscal agent,

determ nation of eligible expenses, and such
other rules as may be necessary to
adm ni ster the canpai gn.

43. Persons whose substantial interests are affected by
Respondent's actions, here in reference to the first tier
undesi gnated funds related to the 2006 Canpaign nmay be heard in
accordance wth Chapter 120, Florida Statutes. This opportunity
is recognized in Section 110.181(3)(b), Florida Statutes (2006).
Petitioners' substantial interest are affected entitling themto
t he hearing that was conduct ed.

44. Anot her participant in the process is the Florida
State Enpl oyees' Charitable Steering Commttee, referred to in
this case as the Cormmittee. The Commttee is established in
accordance with Section 110.181(4), Florida Statutes (2006),
whi ch st at es:

(4) FLORI DA STATE EMPLOYEES' CHARI TABLE
CAMPAI GN STEERI NG COW TTEE. - A Florida State
Enpl oyees' Charitabl e Canpai gn steering
commttee shall be established with seven
menber s appoi nted by nenbers of the

adm ni stration comm ssion, and two nenbers
appoi nted by the secretary of the departnent
from anmong applications submtted from ot her

agenci es or departnents. The conmttee,
whose nenbers shall serve staggered terns,
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shall neet at the call of the secretary.
Menbers shall serve w thout conpensation,
but shall be entitled to receive

rei mbursenent for travel and per diem
expenses as provided in s. 112.061

45, Anong the duties assigned the Conmittee is that of the
publication of information related to the application process
when participating in the 2006 Canpaign. This is in accordance
with Florida Admi nistrative Code Rul e 60L-39.003(2), which
st at es:

(2) The FSECC Steering Commttee shal
arrange publication of information about the

application process - including deadlines,
address for obtaining materials, and
criteria for eligibility - in sufficient

time to prepare applications and supporting
docunent ati ons.

46. Florida Adm nistrative Code Rule 60L-39.003(2), inits
reference to the publication of information about the
application process, is understood to include publication of
i nformati on about the 2006 Canpaign Direct Local Services
Certification Formw th guidelines setting a deadline of
Decenber 22, 2006, for receipt of that application related to a
request to receive first tier undesignated funds. In this
context, Florida Adm nistrative Code Rule 60L-39.003(5) requires
the Commttee to notify Petitioners of its decision on the

applications to receive those funds.
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47. The 2006 Canpaign Direct Local Services Certification
Formwi th guidelines is contrasted with Form DVS- ADM 102
i ncorporated by reference in Florida Adm nistrative Code Rule
60L- 39. 005(5), effective January 23, 2007. The forner is
simlar inits terns to the incorporated formrecogni zed by the
rule that was adopted but is not part of an adopted rule. It is
an unadopted rule by definition.

48. The 2006 Canpaign Direct Local Services Certification
Formwith guidelines utilized by Petitioners provided by the
Commttee and utilized by Petitioners in their requests to
receive first tier undesignated funds had not been adopted as a
rule upon its due date of Decenmber 22, 2006, in relationto its
one tinme use. Form DVS-ADM 102 (Direct Local Services
Certification Form) while substantially the same becane
effective on January 23, 2007, with the anendnent to Fl orida
Adm ni strative Code Rul e 60L-39.005. Form DVS- ADM 102
i ncorporated by reference was effective upon any subm ssion that
was due on January 23, 2007, and thereafter. As a result the
subm ssion of information on the earlier formconcerning the
request to participate in the distribution of first tier
undesi gnated funds for the 2006 Canpai gn could not properly be
percei ved as an act in accordance with an existing rule. In
this instance it would be inappropriate to proceed as if the

applications for first tier undesignated funds were nmade
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pursuant to Form DV5S- ADM 102 by using that formretroactively,
earlier than January 23, 2007. § 120.54(1)(f), Fla. Stat.
(2006) .

49. Florida Adm nistrative Code Rule 60L-39.0015(1) (i),
defining the term"direct services" to nean "identifiable and
specific services available in the local fiscal agent's area
wi t hout any intervention between the services offered and
persons served," was effective January 23, 2007. |Its effective
date predates the initial neeting of the Committee that took
pl ace on February 14, 2007, intended to review and deci de upon
applications nade by Petitioners, anong others, in requesting
distribution of first tier undesignated funds in the 2006
Canpai gn. As such, the Commttee was obligated to utilize the
rule definition of "direct services" in arriving at its decision
on applications to receive first tier undesignated funds rel ated
to the 2006 Canpaign. To act upon the "direct services" rule
was not to proceed by using a rule retroactively. It was to
proceed on the basis of the | aw previously established in an
exi sting rule.

50. Referring to the 2006 Canpaign Direct Local Services
Certification Formw th guidelines utilized by the Petitioners
in applying for first tier undesignated funds in the 2006
Canpai gn, the formdid not by its design interfere with the

ability of the Committee to act consistently with Section
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110.181(2)(e), Florida Statutes (2006), and Florida
Adm ni strative Code Rul e 60L-39.0015(1)(i), in the determ nation
of any direct services provided in a |local fiscal agent area.
In fact, under one column described in the type of direct
services delivered, the formutilized the definition of "direct
services" set out in the rule. The formused corresponds with
the practice of gaining informati on concerning the nature of
services offered, where the services were provided, to whom
t hose services were provided, in addition to information
concerning the charity as to its name and address, al
pertaining to the various fiscal agent areas. Use of the form
as a neans to assist the Conmttee in its review and prelimnary
deci si on does not deny Petitioners the opportunity to provide
addi tional information de novo concerning conpliance with the
definition of "direct services" set out in Florida
Adm ni strative Code Rul e 60L-39.0015(1)(i) to support their
request to receive first tier undesignated funds in the 2006
Canpai gn.

51. On March 8, 2007, the Conmmttee announced it
prelimnary decision denying sone applications by Petitioners
whi | e approving others. That agency action was chal |l enged by

Petitioners, eventually leading to the disputed fact hearing.
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52. On Septenber 12, 2007, the Commttee nodified its
earlier decision based upon a process not recognized in law. To
the contrary, Section 120.569(2)(a), Florida Statutes (2007),
rem nds the agency, understood to include actions by the
Commttee, to take no action while proceedi ngs were pendi ng
pursuant to Section 120.57(1), Florida Statutes (2007), as they
were. However, the results of that unauthorized session
benefited Petitioners to sone extent, w thout conprom sing their
opportunities to proceed to the hearing de novo to resolve their
remai ni ng concerns. Petitioners are not understood to conplain
about the favorable results in the session conducted outside
nor mal procedures.

53. The issues in this case are susceptible to resolution
Wi thout resort to experts. For that reason it is appropriate to
act concerning Petitioners remaining requests to receive first
tier undesignated funds w thout assistance from experts.

54. Petitioners have proven that they are providing
"direct services" as referred to in Section 110.181(2)(e),
Florida Statutes (2007), and as defined in Florida
Adm ni strative Code Rul e 60L-39.0015(1)(i), for the follow ng
charities, in the following fiscal agent areas:

1. ALS Association provides direct services

in the Heart of Florida United Way fi scal
agent service area,;
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2. Cystic Fibrosis Foundation provides
direct services in the United Way fisca
agent areas in Lake and Sumer, Ckal oosa-

Wal ton, Santa Rosa, and Vol usi a-Fl agl er; and

3. Lupus Foundation of Anerica, Southeast

Fl ori da Chapter provides direct services in

the United Way fiscal agent areas in Broward

and Pal m Beach counti es.
O herwi se, Petitioners have failed to prove entitlenent to
receive first tier undesignated funds to the extent that

Respondent had denied their opportunities.

Agency Statenents All eged to be Unadopted Rul es

55. Pursuant to the Third Amended Petition for Formal
Adm ni strative Hearing, the follow ng constitute actions by
Respondent chal | enged as unadopt ed rul es:

26.(c) Third, the agency and steering
committees utilized non-rule policy in

al l ocating the undesi gnated funds in that
they relied on general statenents of policy
not adopted as rules and on criteria
regardl ess of whether Petitioners provided
"direct services"; and

56. By the Third Anended Petition for Formnal
Adm nistrative Hearing in the Statenent of Relief Requested at
B. it asks that:
(B) The Adm nistrative Law Judge conduct a
formal hearing pursuant to section
120.57(1), Florida Statutes, to determ ne

all disputed issues of material fact
specified in paragraph 26, above;
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This Request for Relief is presented after the statenent of

authority found at paragraph 29. Wthin the Third Anended

Petition for Formal Adm nistrative Hearing paragraph 29 states:

S57.

29. Specific authorities that require
reversal or nodification of the Agency's
action are chapter 120, Florida Statutes,

i ncl udi ng section 120.54(1)(a), .56, .57,
and .595; rule 28-106.201, Florida

Adm ni strative Code; and vari ous
constitutional norns, including due process,
equal protection, and separation of powers.

In the Petitioners' Response to Departnent's Mbtion

for More Definite Statenent additional reference is made to non-

rule policy challenged in this case, where it is stated:

5. The Departnent's utilization of non-rule
policy and the addition of requirenents not
found in the statute is not contained in the
a single page or a single docunent that

provi ded the textual basis of Petitioner's
clainms. Instead, the Departnment engaged in
a runni ng di al ogue begi nning before the
commencenent of the 2006 Canpai gn through
its conclusion. Illustrations of statenents
of general applicability that were

i nconsistent wwth section 110.181 and

anount to non-rule policy include:

a. Direct Local Services Certification
Procedure, email fromBeth Meredith

(Qct. 17, 2006). The e-mail, witten by
Beth Meredith of the United Way of Florida,
Inc., (fiscal agent to the canpaign),
attached a nmenorandum fromthe then Chairnman
of the Commttee, John Kuczwansk

(' Kuczwanski menmorandumi). It was sent to
all applicants, and explains that the
Commttee '"is in the process of inplenenting
rules and a process' for the distribution of
undesi gnat ed funds. The nenorandum
decl ar es:
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Because these formal rules will not be

i npl enented until 2007, an interim process
will be in place for the 2006 FSECC. As
such, the follow ng process will be utilized
by federations and unaffiliated/independent
organi zations to determ ne where direct

| ocal services are being provided, and
thereby eligibility for a pro-rata share of
2006 undesi gnat ed funds.

b. The Kuczwanski nenorandum requires use
of a spreadsheet, which was not adopted for
use until January 27, 2007, and which itself
contains criteria not required by the
statute. Moreover, the nmenorandum contains
numer ous statenents of general applicability
that were not adopted by rul emaki ng,
including the alternation of the statutory
phrase 'direct service' to include 'l ocal
and of the statutory formula for

di stributing undesi gnated funds.

c. Agency Direct Local Services
Certification Form (DMS- ADM 102). This is
the formthat DVS required each
participating charity to conplete in order
to obtain undesignated funds. The Form
purports to define 'direct service' by

I nposi ng requi renents that have no textua
basis in section 110.181, Florida Statutes,
or applies a rule that was not in effect
during the 2006 Canpaign. For instance, the
Form which itself is non-rule policy
because it was not adopted by rule in effect
during the 2006 Canpai gn, purports to
qualify eligibility for undesignated funds
by requiring that each list an

‘organi zational address' in the fiscal agent
area; by requiring that services be
"delivered' in the fiscal agent area; by
defining "direct service(s) delivered using
the text that does not appear in section
110. 181, Florida Statutes, or rule that was
in effect during the 2006 Canpai gn; by
associ ating the phase '# of people

served/ Popul ati on served' when neither
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el ement has textual foundation or rational
basis to the distribution of undesignated
f unds.

In addition the Form contains inpermssible
alterations of the Act. For one, the Form
expressly applies the definition adopted in
rul e 60L-39.0015(1) (i), when that rule was
not in effect during the 2006 Canpai gn.

Al so, the Form decl ares that undesi gnated
funds will be distributed on a 'pro-rata
basis, which is contrary to the distribution
formul a prescribed in section 110. 181,

Fl ori da Stat utes.

d. Petitioners were instructed to submt a
Direct Local Services Form which was
transmtted by Gmen Cooper to the Departnent
on behal f of Petitioner on Decenber 21,
2006. The Formsuffers fromthe criticisns
listed in the precedi ng paragraph.

e. At the Cormittee neeting on February 14,
2007, Departnent Assistant General Counsel,
CGerard York, referred to United Way of the
Bi g Bend Response to Federations' and
Unaffiliated/ | ndependent Agencies
Subm ssi ons Regardi ng Local Direct Services
for the FSECC Statew de Steering Conmttee
(Feb. 17, 2007) ('United Way Response') as
"a very good analytical framework in which
to decide what is and what is not a direct
service. And the good news, at |east froma
| awyeri ng perspective, fromny perspective,
is that everything in the United Way of the
Big Bend's analysis is a perfectly valid
application of the rule definition we have
in front of us as to what is a direct
service." Transcript of FSECC Statew de
Steering Commttee neeting at 5 (Feb. 14,
2007), the United Way Response was used to
deny Petitioners undesignated funds.

None of the reasons expressed in the
Uni ted WAy Response that the Commttee
relied on to deny undesignated funds find
textual basis in the Act or rule that was
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effective during the 2006 Canpai gn.

Mor eover, the United WAy Response purports
torequire "local" direct services as a
condition of eligibility for undesignated
funds when the alteration appears to be the
product of the drafter rather than the
Department through its del egation of

rul emaki ng of authority.

f. Handwitten margin notes by Conmttee
Menbers Robert Tornillo and Beth Meredith
appear on the Direct Local Services
Certification Formsubmtted by CHC. The
Comm ttee accepted the notes of the Menbers
at its neeting of February 28, 2007, to deny
Petitioners' applications for undesignated
funds. There is little if any explanation
for the entries, however, circunstances
confirmthe notes are the result of applying
non-rule policy. Indeed the entries follow
the instruction, quoted above, of Gerard
York at the Conmttee neeting of

February 14, 2007 and appear to have been
"rubber stanped' by the Comm ttee.

g. Onits face, the Arended and Revi sed
FSECC Direct Service Determ nations for the
2006 Canpai gn from FSECC St at ewi de Steering
Commttee to CHC (Sept. 12, 2007), confirnmns
that the Commttee applied the definition of
"direct services" adopted in rule 60L-

39. 0015, which was not effective during the
2006 Canpai gn

h. The transcripts of FSECC St atew de
Steering Commttee neetings of February 14,
February 22, February 28, and Septenber 10,
2007 are replete with statenents that are

i nconsistent with the plain and ordinary
meani ng of the phrase "direct services" and
as will show the Commttee's observance of
policy announced in a rule that did not
becone effective until January 23, 2007.

i. In addition to the transcripts noted

above, the final Commttee reports that
menorialized its action after the neeting on
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February 28 and Septenber 10, 2007 provide
confirmation that the Departnent violated
the statute and engaged in non-rule policy.
These reports--Final Decision on 2006 FSECC
Direct Local Services Certification

Subm ssions, transmtted by email from Beth
Meredith (Mar. 8, 2007) and Anended and

Revi sed FSECC Direct Service Determ nations
for the 2006 Canpai gn from FSECC St at ew de
Steering Commttee to CHC (Sept. 12, 2007)--
bear out that the Departnment and Conmittee
relied on statenments defined as "rules" and
that were recorded in the transcripts.

58. Although no specific citation is nade to Section
120.57(1)(e), Florida Statutes (2007), in the Third Anended
Petition for Formal Adm nistrative Hearing, the expectation is
relief pursuant to that provision. |In addition there is a
reference in paragraph C. to Section 120.56(4), Florida
Statutes, in the Statenment of Relief Requested, where it states:

C. The Adm nistrative Law Judge determ ne
pursuant to section 120.56(4), Florida
Statutes, that the Departnent, the Statew de
Steering Commttee, a Local Area Steering
Commttee, or the fiscal agent nade any
statenment that constitutes a "rule" under
section 120.52(15), Florida Statutes, that
was i nproperly retroactively applied to the
2006 Canpai gn or otherw se was not properly
adopt ed by the Departnent pursuant to
section 120.54, Florida Statutes. Such
statenents include those that:

1. Resulted in denial of Petitioner's
proper percentage of undesignated funds as
prescribed in section 110.181(2)(e), Florida
St at ut es;
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2. Resulted in the Local Area Steering
Comm ttee's distributing funds that renmai ned
after distribution of undesignated funds in
a manner constituting in an invalid exercise
of delegated |egislative authority;

3. Caused charities to be denied receipt of
undesi gnat ed funds when they were eligible
because they provided direct services; and
4. Resulted in the Statew de Steering

Comm ttee's erroneously rendering decisions
regarding the distribution of undesignated

f unds.

59. Under the circunstances in this case, Petitioners
chal l enges to agency statenents are properly considered under
Section 120.57(1)(e), Florida Statutes (2007), in connection
with the Reconmended Order. There is no necessity to separately

consi der the agency statenents through a chall enge pursuant to

Section 120.56(4), Florida Statutes (2007). See United

Wsconsin Life Ins. Co. v. Dept of Ins., 831 So. 2d 239

(Fla. 1st DCA 2002). This treatnent is seen as conpliant with

the decision in Coormunity Health Charities of Florida, supra.

60. Section 120.57(1)(e), Florida Statutes (2007), states:

(e)1. Any agency action that determ nes the
substantial interests of a party and that is
based on an unadopted rule is subject to de
novo review by an adm nistrative | aw judge.

2. The agency action shall not be presuned
valid or invalid. The agency nust
denonstrate that the unadopted rul e:

a. Is within the powers, functions, and

duties del egated by the Legislature or, if
the agency is operating pursuant to
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authority derived fromthe State
Constitution, is within that authority;

b. Does not enlarge, nodify, or contravene
the specific provisions of |aw inplenented,

c. |Is not vague, establishes adequate
standards for agency decisions, or does not
vest unbridled discretion in the agency;

d. Is not arbitrary or capricious. A rule
is arbitrary if it is not supported by |ogic
or the necessary facts; a rule is capricious
if it is adopted w thout thought or reason
or is irrational;

e. |Is not being applied to the
substantially affected party w t hout due
notice; and

f. Does not inpose excessive regulatory
costs on the regul ated person, county, or
city.

3. The recommended and final orders in any
proceedi ng shall be governed by the
provi si ons of paragraphs (k) and (i), except
that the adm nistrative |aw judge's

determ nation regarding the unadopted rul e
shall not be rejected by the agency unl ess
the agency first determnes froma revi ew of
the conplete record, and states with
particularity in the order, that such
determnation is clearly erroneous or does
not conply with essential requirenents of
law. I n any proceeding for review under s.
120.68, if the courts finds that the
agency's rejection of the determ nation
regardi ng the unadopted rul e does not
conport with the provisions of this

subpar agraph, the agency action shall be set
aside and the court shall award to the
prevailing party the reasonable costs and a
reasonabl e attorney's fee for the initial
proceedi ng and the proceeding for review.
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61. Before Respondent nust denonstrate conpliance with the
criteria set out in Section 120.57(1)(e)2.a. through 2.f.,
Florida Statutes (2007), Petitioners nust prove that the alleged
agency statenents constitute rules as defined in Section
120. 52(15), Florida Statutes (2007), which states in pertinent
part:

(15) "Rule" neans each agency statenent

of general applicability and inplenents,
interprets, or prescribes |aw or policy

or describes the procedures or practice
requi renents of an agency and includes any
formwhich i nposes any requirenment or
solicits any information not specifically
required by statute or by an existing rule.

62. Wth the exception of the formprovided to
Petitioners, which is described as the 2006 Florida State
Enpl oyees' Charitabl e Canpaign Direct Local Services
Certification Formw th Guidelines wwth a Decenber 22, 2006,
deadl i ne, none of the other material that has been referred to
in the challenge to all eged agency statenents constitute rules
by definition. The other itens relate to efforts by the
Committee, wth invol venent by Respondent's counsel and others,
to review and deci de upon the subm ssions nmade by Petitioners,
participating charitable organizations, in an effort to receive
first tier undesignated funds fromthe 2006 Canpai gn. Attenpts

at conpliance with existing |law or policy on these other

occasions, aside fromthe formare not distinct, separate and
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apart fromexisting statutes or rules. Wile the argunent may
be engaged that the Conmttee msinterpreted existing statutes
and rules, they do not constitute an independent effort to
create new requirenents by inplenentation, interpretation or
prescription. Therefore they are not rules by definition.

63. Addressing the features of the form it nust neet the
criteria established in Section 120.57(1)(e)2.a. through 2.e.,
Florida Statutes (2007), when neasured agai nst the expectations
in Section 110.181(2)(e), Florida Statutes (2006), as an
i nstrunment designed to effectuate the purposes in deciding upon
the distribution of first tier undesignated funds in the 2006
Canpaign. To the extent that it refers to a "pro rata share of

undesi gnated funds,"” as contrasted with the statutory
expectation of receipt of "the same percentage of undesi gnated
funds,” the formnodifies and contravenes the law. For that
reason it would be inappropriate for the Conmttee inits

del i berations to expect a determnation of eligibility to a pro
rata share of undesignated funds. |In turn consideration of that
i ssue de novo is upon the |anguage referring to "the sane

per cent age of undesignated funds" found in the statute and not

based upon determ nation of eligibility in relation to "a pro

rata share of undesignated funds."
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64. Columms calling for "name of organization,

organi zati on address and address(es), etc." are acceptabl e under
the statutory criteria previously described.

65. In the colum entitled "Description of type of direct
service(s) delivered", it is language found in Florida
Adm ni strative Code Rul e 60L-39.0015(1)(i), effective

January 23, 2007, defining "direct services," that was properly
utilized by the Commttee in its sessions that were first
convened on February 14, 2007, and thereafter. Likewise, it is
an appropriate nmethod for establishing information for use in
the hearing de novo in understanding the nature of the direct
services provided by Petitioners, as supplenented through
additional information placed in the hearing record. This does
not transgress the boundaries of Section 110.181(2)(e), Florida
Statutes (2006), in its reference to "direct services."

66. The colum in the formwhich refers to "# of people
served/ Popul ati on served” creates alternatives allow ng the
participating charity to elect an alternative in describing
persons served. It is not confusing to the extent of being
vague. It is not arbitrary or capricious. It is not by its
design contrary to expectations found within Section

110. 181(2)(e), Florida Statutes (2006), and Florida

Adm ni strative Code Rul e 60L-39.0015(1)(1).
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67. Wth the exception of the | anguage found in the form
referring to "a pro rata share of undesignated funds" the
features in the formare acceptable. Respondent through the
Commi ttee properly could use the docunent and the trier of fact
in the hearing de novo could al so use the docunent wth
confidence that it does not do violence to established
provi si ons of | aw.

Attorneys' Fees and Costs

68. Separate fromthe opportunities to receive attorneys'
fees and costs consistent with the court's decision in Community

Health Charities of Florida, supra, to be determ ned apart from

this Recomended Order, Petitioners make a claimfor attorneys'
fees and costs pursuant to Sections 57.111 and 120.595, Florida
Statutes (2007).

69. To proceed in accordance with Section 57.111, Florida
Statutes (2007) Petitioners would have to prevail in the present
action based upon a final judgnent or order, an event that has
not happened in relation to the nerits of this case.

70. The reference to Section 120.595, Florida Statutes
(2007),is understood to be associated with Section 120.595(4),
Florida Statutes (2007), dealing with chall enges to agency
action pursuant to Section 120.56(4), Florida Statutes (2007),

t hat has not been considered for reasons expl ai ned.
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71. In summary, Petitioners are not entitled to attorneys'
fees and costs unrelated to the appell ate case.

RECOMVENDATI ON

Upon consideration, it is

RECOVMMENDED:

That a final order be entered that allows Petitioners to
receive first tier undesignated funds in relation to the 2006
Canpaign to the extent identified and deni es any additi onal
relief requested in the Third Anended Petition for Fornmal
Adm ni strative Heari ng.

DONE AND ENTERED this 29th day of February, 2008, in

Tal | ahassee, Leon County, Florida.

(‘
——______

CHARLES C. ADAMS

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the derk of the

Di vi sion of Adm nistrative Hearings
this 29th day of February, 2008.
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COPI ES FURNI SHED

David C. Hawkins, Esquire
David C. Hawkins, PLLC
3141 Brockton Way

Tal | ahassee, Florida 32308

Matt hew F. M nno, Esquire

Gerard York, Esquire

Depart nent of Managenent Services
4050 Espl anade Way, Suite 260

Tal | ahassee, Florida 32399-0950

Davi d Andrew Byrne, Esquire
Phillips Nizer LLP

666 5th Avenue

New Yor k, New York 10103-0001

James A. Peters, Esquire

O fice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

Li nda South, Secretary

Depart ment of Managenent Services
4050 Espl anade Way

Tal | ahassee, Florida 32399-0950

John Brenneis, Ceneral Counsel
Depart ment of Managenent Services
4050 Espl anade Way

Tal | ahassee, Florida 32399-0950

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.

49



	RECOMMENDED ORDER
	APPEARANCES
	PRELIMINARY STATEMENT
	FINDINGS OF FACT
	CONCLUSIONS OF LAW
	NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

